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From the Authors and Legal Editors:

In 2006, our law firm, Inman & Fitzgibbons, Ltd., joined the Illinois Chamber of Commerce
in the wake of the 2005 amendments to the Illinois Workers” Compensation Act, and we
have been active members of their Employment Law Council’s Workers” Compensation
Committee since then. We were honored when asked to provide you with this update to
the Illinois Chamber of Commerce Workers” Compensation Manual. We thank you for
taking the time to become involved in Illinois Workers” Compensation as well.

Our firm has been in practice in Illinois for over 25 years defending the interests of
employers before the Illinois Workers” Compensation Commission, as well as State and
Federal courts. At the request of our clients, we have in recent years expanded our practice
into the surrounding states of Indiana, Missouri, lowa, Wisconsin and Michigan. We are
truly a Midwest Regional Defense firm representing and defending employers in both
workers’ compensation and civil liability matters.

We currently have 22 practicing attorneys, 10 of whom are licensed in more than one state
and a total of more than 500 years of combined experience among all of our attorneys.
Client service has always been the top priority for our firm.

What we anticipated would be a daunting task of updating and / or writing new chapters
to this Manual was quickly diminished when we reviewed the work of our predecessors
responsible for the prior editions. To them, we say thank you for the well-written and
researched content. Our firm focused on updating those sections that needed updating,
reorganizing some of the chapters and chapter content, and streamlining some of that
content to hopefully provide a more accessible reference for you. We are grateful to our
attorneys for the time they devoted to this project.

Our firm also thanks the Chamber’s Workers” Compensation Committee members,
especially Chairman Jay Dee Shattuck, for all of their continual and tireless efforts to
effectuate fair legislation that balances the remedial intentions of this Act with the rising
costs to businesses in Illinois.

Finally, we thank the staff of the Chamber for their guidance through this process of
updating the Manual and for allowing us to continue to educate employers throughout
the State on their workers” compensation claims best practices. We hope that you will
find this Manual a helpful extension of that education and a effective reference tool for
your business.

Yours truly,

y »m

G. Steven Murdock, Vice President



Frank Johnston is a graduate of Michigan State University (2005) and The John Marshall Law
School (2008) with legal career that already includes extensive litigation and trial experience.
Frank joined Inman & Fitzgibbons, Ltd. as an Associate Attorney in 2015 and works in our
Champaign office. He represents employers, third-party administrators, and insurance
companies both in the firm’s workers” compensation defense practice as well as in their civil
litigation and subrogation practice. He has presented on various topics for the Illinois Chamber
of Commerce, the Champaign County Chamber of Commerce, the Vermilion County Chamber
of Commerce, and bar associations across East Central Illinois.



Introduction, Foreword
& Acknowledgements

By Jay Dee F. Shattuck, CAE
Executive Editor

elcome to our 2018 Edition of the Illinois
WChamber’s Workers Compensation Manual. You
will find this Edition full of more insight given
the implementation and court review of the 2011 legislative
changes.

Steve Murdock and his partners at Inman Fitzgibbons
provided their professional day-to-day expertise in workers’
compensation as the authors of this Edition of the Manual.
As a law firm that does outstanding work on behalf of employers defending workers’
compensation claims, we appreciate their active involvement in the Illinois Chamber
and the Employment Law Council’s Workers” Compensation Committee. The firm did
a great job and were great to work with.

Foreword

The election of Bruce Rauner as Governor in 2014 raised expectations for additional
reform. The Illinois Chamber engaged in extensive negotiations shortly after Gov.
Rauner’s inauguration which were off and on through the legislative session in 2017.
We remain hopeful in 2018 that the General Assembly will agree to advance helpful
changes to the Governor for his signature. Two measures were sent to the Governor
in 2017 which were passed solely with democrat votes. The Chamber analysis found
that neither bill would help employers and would actually likely increase costs for
businesses. We urged the Governor to veto which he did.

While progress on the legislative front has been lacking, the Governor has
emphasized the upgrading of the Commission on a personnel level. Feedback
from Chamber members has been especially positive regarding the quality and
professionalism of the Commission leadership from Joann Fratianni, her executive
staff, Commissioners and arbitrators. After nearly a decade following the Chamber’s
settlement of its litigation regarding excessive fees to support the Commission, Gov.
Rauner’s office aggressively put the nearly $40 million settlement fund monies to
work. A portion of the funds were used to pay off Rate Adjustment Fund debt, funding
for research work being done in Illinois by the Workers” Compensation Research
Institute and for significant improvements to the information technology systems at the
Commission. These are important improvements that were ignored until Bruce Rauner
was elected Governor.



Get Involved in the lllinois Chamber;
Help Press for Continued Reform of
Workers’ Compensation

The Illinois Chamber continues to pursue additional changes to Illinois workers’
compensation system that will bring better medical care to injured workers, assure
that employers are paying for truly work-related injuries and reduce employer costs to
return Illinois” competitiveness when it comes to the cost of workers” compensation to
job creators.

The Illinois Chamber’s Employment Law Council (ELC) is the primary source by
which our members provide input and guidance on human resources issues such as
workers” compensation. Our Committee is comprised of employers of all sizes (many
self-insured), insurers, defense attorneys and medical providers. We bring these various
stakeholders together to help us shape the reform to meet our objectives and implement
the strategies in Springfield to successfully change the law.

To see what we are doing on behalf of Illinois business and how you can get
engaged and involved go to wwuw.ilchamber.org.
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Chapter 1

Workers’ Compensation
in lllinois: An Overview

General Principles of lllinois Workers’
Compensation

B Perhaps the most important point to acknowledge is that the Actis a
remedial act, which means that the Illinois Workers” Compensation Act
and the Illinois Occupational Diseases Act are designed to provide effi-
cient remedy in the form of medical benefits and compensation for loss of
earnings to employees injured in accidents while performing work duties.
At all times, the Illinois Workers” Compensation Commission and the
courts will view litigated cases from this perspective.

B The Act is a strict liability act, which means that the employee need not
prove negligence on the part of the employer, and the negligence of the
employee is no defense, to recover under the Act. If the accident “arose
out of” and “in the course” of the employee’s employment with the em-
ployer and timely notice of the accident was provided by employee to the
employer, then the employee is entitled to benefits under the Act that are
deemed medically causally related, reasonable and necessary to facilitate
the employee’s recovery from the injuries and any loss of earnings result-
ing from those injuries. It is a matter of “strict liability.”

B While the Act is statutory, it is brief and subject to varying interpretations
just by the very nature in which it is written. The Act can be and is sum-
marized very succinctly in a handbook distributed by the Illinois Work-
ers’ Compensation Commission. (see https://www?2.illinois.gov/sites/iwcc/
Documents/act.pdf).

B The law is actually defined in volumes of cases over the past 100+ years of
litigation. Each case is subject to its own facts and application of relevant
case law.

B This Manual is not a substitute for sound legal advice, but merely of-
fered as a guide to the laws in Illinois. The authors strongly recommend
consulting with legal counsel before making decisions on how to handle
coverage, claims or other issues relating to workers” compensation and
occupational diseases claims.
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Chapter 2

lllinois Workers’ Compensation 101

The Fundamentals

lllinois Jurisdiction Required

The Illinois Workers” Compensation Commission has jurisdiction to hear a
claim based upon any one of the following three:

B The accidental injury occurred in Illinois, OR

B The employee’s employment is principally localized within the state of
Illinois, regardless of the place of accident or place where the contract of
hire was made, OR

B The contract of hire was formed in Illinois, i.e., the last act necessary to
form a contract of hire was performed in Illinois.

Jurisdiction May Exist in Multiple States

In some cases, it is possible that more than one State will have jurisdiction to
hear a claimant’s case and the claimant will be entitled to recover benefits under
the Workers” Compensation Acts of both States. When that occurs, the employer
will be entitled to receive credit for whatever compensation has been provided
under the Workers” Compensation Act of one State toward the compensation be-
ing claimed in another State.

Statute of Limitations for Employee Filing of Claims

Other than for cases caused by exposure to radiological materials or equip-
ment or asbestos, employees or their representatives must file their application
for benefits under the Illinois Workers” Compensation Act within three years
from the date of the accident, or two years from the last payment of compensa-
tion, whichever is later.

Note: Payment of medical bills, through worker’s compensation insur-
ance or an employer-funded group insurance plan, constitutes “payment
of compensation.” Group medical payments made in a case that is subse-
quently found to be compensable under the Workers” Compensation Act
have been found to compensation that extends the statute of limitations.

Further, if the employer or its agent has engaged in communications with a
claimant which led the claimant to believe that his claim would be honored, and
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Chapter 3

Notice Provisions — Employee/Employer

Employee Notice Requirements

Notice of an accident is a jurisdictional issue, meaning failure to provide
proper notice will bar compensation. The rule is that an injured employee must
give notice to the employer as soon as practicable but not later than 45 days after
sustaining an accident injury.

The statutory requirements for how and when an injured employee provides
notice are very broad and have been liberally interpreted by the Illinois Courts.
Only a complete lack of notice within 45 days will act as a bar to compensation
under the Act. In addition, the employer may need to show that it was preju-
diced by the late or lack of notice. Prejudice can be shown by the employee
undertaking invasive treatment before the employer has the opportunity to
investigate and undertake defense options such as a utilization review or Section
12 independent medical examination.

The Act does not require notice to include specifics of the date, time, or place
of accident, but rather only requires the approximate date and place of the occur-
rence if known. Further, notice need not be written but may be provided orally.
Illinois courts have found sufficient notice provided in scenarios when an em-
ployer was notified of a condition but not an accident. The courts have held
that notice was sufficient when an employee notified the employer of a medical
condition but did not indicate that the condition was related to work.

The notice time requirement is extended even further by the subsections (1)
which tolls (extends) the notice time limitation for those under a legal disabil-
ity - either the injured worker’s or a dependent’s in the case of death - until a
guardian is appointed; or (2) when the injury is due to exposure to radiological
materials or equipment - notice is extended to 90 days after the employee knows or
suspects he has received an excessive dose of radiation. Section 6(c)(2) seems to require
notice of an “accident” 90 days after symptoms of the injury begin to manifest.
Thus the focus in that scenario is on the injury manifestation and not the acciden-
tal occurrence/event.

Another special situation occurs with a repetitive or cumulative trauma ac-
cident. Illinois court have developed a different set of rules that govern notice,
where the accident date can be one of several dates making accident and notice a
moving target.

The statutory time limit for providing notice supersedes employer policies.
The Commission uses the statutory time limit to determine whether notice was

27
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timely instead of looking to the employer policy, even if that policy requires an
earlier report of accident. Thus, even if your employer policy is notice of acci-
dental injuries must be made within 48 hours, this does not govern the validity of
notice provided two weeks after the accident.

The Courts have liberally construed the notice requirement and have found
defective and incomplete notice will satisfy the jurisdictional requirement. The
denial of a claim because the employer asserts they did not have notice of the
accident is generally a very weak basis for denial of benefits but can be success-
ful. Remember “late” notice - which can even be by receipt of an Application
for Adjustment of Claim - received within 45 days of the injuring event is still
sufficient to overcome this jurisdictional hurdle. While notice is a difficult basis
for denying a claim, it can be used in conjunction with other facts to impeach the
credibility of the claimant and thus assist in the denial of compensation on other
grounds.

Despite the broad allowance for notice provided by the Act, all employers
should have a very clear policy for reporting accidental events. Many times an
event will occur and the workers involved will either deny the need for medical
care or not realize an injury was sustained until hours or even days later. Having
a policy that requires the event to be reported with the names of the employees
involved and a description of the event will save time and money when a claim
is later asserted. Any company policy on this issue must be known to the work-
ers and enforced by those in supervisory positions. Just having the policy in a
handbook that is provided at the initiation of the employment relationship is not
enough. Employees should be regularly reminded of the policy and it should be
adhered to by the employer. Supervisors that fail to document accidental events
should be subject to discipline as should the employee that fails to follow the
reporting policy of the company.

Suggested Employer-Directed Notice Policies

Regardless of the statutory 45-day notice allowance by the Act, it is strongly
recommended that employers have a strict written notice policy. The following
are suggestions for accident reporting policies:

B Immediate notice required after an accidental event even if injuries are not
immediately apparent

B Failure to report an accidental event is subject to discipline

B Require employees to immediately notify their supervisor of the acciden-
tal event whether by direct communication or by written description of
the event if the supervisor is not readily available

B Require supervisors to complete accident investigation reports that in-
cludes photographs of the accident site and a written statement by all
employees involved in the event



Chapter 4

Employer Involvement in Claims

It may surprise most Employers that their role in claims begins prior to a
reported injury. Reduction of and efforts to eliminate “lost-time” injuries require
the employer’s role first and foremost to be that of prevention. To that end, the
employer must address its company culture, hiring practices, supervision, em-
ployee training, discipline, termination, and know to whom it can turn for help
or guidance in addressing these issues. As Vince Lombardi was often credited
saying, “The best defense is a good offense.” Employers should get on the front
end of work accident claims by putting into action effective preventative mea-
sures along with prompt and efficient investigative procedures for those acci-
dents that, even with the best prevention, will inevitably occur.

Preventative Measures

Be Proactive With Safety

Your company should have a published mission statement regarding work-
place injuries. Establish a team approach regarding work safety and work injury
investigation. To the extent a union is part of the employer’s business, every
effort should be made to include union participation in this team culture. Stress
that the company emphasizes fairness regarding the claim process, but will not
tolerate unsafe practices, fraud and malingering. Educate employees on the
financial impact that lost time injuries have on the company and how that then
adversely affects not only the ability of the company to improve as a whole, but
also how it impacts its ability to reward its employees. The most successful com-
panies with the lowest workers” compensation exposure have a zero tolerance
toward unsafe practices.

Hiring Process

Hiring should include not only the pre-employment interview process, but
also a post-offer, pre-employment fitness for duty examination. The hiring pro-
cess should confirm that random drug and alcohol testing will be conducted on
all employees, but if that is not possible, at least such testing will be conducted
on employees who claim to have been injured, given the provisions of Section 11
of the Workers” Compensation Act, as amended in 2011:

No compensation shall be payable if (i) the employee’s intoxica-
tion is the proximate cause of the employee’s accidental injury or
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The accident investigation should be conducted by the employer’s own
supervisory personnel and be conducted immediately or as soon as possible.
Employers should not wait for the investigation to be conducted by the employ-
er’s insurance company, third party claims administrator, or a corporate claims
representative. The investigation should take place while all of the conditions,
circumstances and details are unchanged and remain fresh in everyone’s mind.

Copies of all of documentation obtained from such an investigation should
be sent promptly to the employer’s workers” compensation claims representative
(internal or external, insured or self-insured) for review and a determination of
compensability. This review also may result in additional investigation (e.g., the
taking of a recorded statement with permission from the purportedly injured em-
ployee or from others). The claims representative also may request information
from the employer, the medical care provider(s) or other entities.

Determine Compensability Within 14 Days

A determination of compensability must be made within 14 days of the al-
leged accident to prevent the employer from having to rebut a presumption of
compensability under the Act and face possible penalties. (See Chapter 7 for a
discussion of potential employer penalties under the Act.)

Sources for the information provided in Chapter 4

1) Illinois Workers” Compensation Act; 820 ILCS 305; version June, 2011.

2) Illinois Workers” Compensation; by James M. O'Brien; Copyright© 2000 the Illinois Chamber,
American Chamber of Commerce Publishers.

3) “Illinois Workers” Compensation Practice,” IICLE, 2004. Supp 2006.

4) TIllinois Workers” Compensation Manual; Copyright 2008, Illinois Chamber, American
Chamber of Commerce Publishers

5) Illinois Workers” Compensation Manual; Copyright 2012, Illinois Chamber, American

Chamber of Commerce Publishers



Chapter 5

Medical Benefits and Employer Tools

Employer Responsibility to Provide Medical Care

The furnishing of medical treatment does not mean that the employer has
admitted liability nor is it to be construed at the outset as the payment of com-
pensation. Therefore, employers should initially respond to an injury with the
necessary first aid and treatment required for the immediate well-being of the
employee.

Once the immediate situation has been addressed and the employer has
conducted a thorough investigation into the event and has determined that the
illness or injury is work-related, then the employer is obligated pursuant to Sec-
tion 8(a) of the Act to provide the following:

B All first aid, medical and surgical services that are reasonable and neces-
sary to cure or relieve the effects of the injury or disease.

B [n some instances, payment for treatment, instruction and training nec-
essary for physical, mental and vocational rehabilitation, including all
maintenance costs and expenses incidental thereto, if warranted.

B [f applicable, artificial limbs, eyes and/or teeth, where the loss is a result
of a compensable injury including the maintenance or replacement of
these items during the life of the employee. Glasses or contact lenses dam-
aged in an accident must be repaired or replaced if the accident results in
physical injury to the employee.

The costs of medical services provided by employers are now dictated by a
fee schedule. Illinois employers also have the option to use utilization review
to determine if the proposed medical service is reasonable and necessary. An
employer can deny requested medical treatment because the treatment is exces-
sive or unnecessary based on a valid UR report. Another option is a preferred
provider program (PPP), if applicable, which allows employers to better control
medical benefits for workers” compensation.

Employee Choice of Physician

The Illinois Act allows an employee a choice of any two doctors and a chain
of referrals within each of those choices for any one injury. Emergency treatment
and initial referral by the employer to the company clinic do not count toward
this limitation. The employer is also responsible for payment of emergency treat-
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tion, training and occupation; and whether the claimant has sufficient skills to
obtain employment without further training or education. Other factors that can
be considered include the relative costs and benefits to be derived from the pro-
gram, the employee’s age, and the employee’s ability and motivation to under-
take the program and the employee’s prospects for recovering work capacity.

Section 7110.10 of the Rules Governing Practice before the Illinois Workers’
Compensation Commission provides that the employer and employee prepare a
written assessment of the course of medical care and, if appropriate, rehabilita-
tion required to return the injured employee to employment when it can be rea-
sonably determined that the injured employee will, as a result of the work injury,
be unable to resume the regular duties in which he/she was engaged at the time
of injury, or when the period of total incapacity for work exceeds 120 continuous
days, whichever occurs first.

If a dispute relating to vocational rehabilitation arises, the employee or em-
ployer may petition the Illinois Workers” Compensation Commission to decide
any dispute, including whether the employer is required to provide payment for
the vocational rehabilitation program.

Maintenance Benefits

Maintenance benefits are paid while an employee is involved in vocational
rehabilitation. Maintenance benefits are paid at the same rate as temporary total
disability benefits (TTD), which is two-thirds of the average weekly wage up to
the statutory maximum. These, too, are discussed in Chapter 6.

Sources for information provided in Chapter 5

1) Illinois Workers” Compensation Act; 820 ILCS 305; version June, 2011.

2) Illinois Workers” Compensation; by James M. O'Brien; Copyright© 2000 the Illinois Chamber,
American Chamber of Commerce Publishers.

3) “Illinois Workers” Compensation Practice,” IICLE, 2004. Supp 2006.

4) Illinois Workers” Compensation Manual; Copyright 2008, Illinois Chamber, American
Chamber of Commerce Publishers

5) Illinois Workers” Compensation Manual; Copyright 2012, Illinois Chamber, American

Chamber of Commerce Publishers



Chapter 6

Indemnity Benefits

Indemnity benefits are disability benefits and include two basic categories:
temporary disability and for permanent disability, including disfigurement ben-
efits. The rates for which these benefits are paid are established by the average
weekly wage (AWW) of the employee as determined by Section 10 of the Act and
relevant case law. A discussion on how average weekly wage is determined is
appropriate at this point.

Average Weekly Wage Calculation
Section 10 of the Illinois Workers Compensation Act

Section 10 of the Illinois Workers” Compensation Act provides four different
methods for calculation of average weekly wage, depending on the length of the
employee’s employment and whether the employee worked full time prior to the
date of accident:

B f an employee has worked for at least 52 weeks full time prior to the date
of accident, the average weekly wage is calculated by taking his or her
“actual earnings” during the 52-week period preceding the date of injury,
illness, or disablement, divided by 52 weeks;

B [f the employee lost five or more calendar days during that 52-week pe-
riod, “whether or not in the same week,” then the employee’s earnings are
divided not by 52, but by “the number of weeks and parts thereof remain-
ing after the time so lost has been deducted;”

B [f the employee’s employment began during the 52-week period, the earn-
ings during employment are divided by “the number of weeks and parts
thereof during which the employee actually earned wages;”

B Finally, if the employment has been of short duration or if the terms of the
employment were of such a casual nature that it is “impractical” to use
one of the three above methods to calculate average weekly wage, regard
shall be had to the average weekly amount which during the 52 weeks
previous to the injury, illness or disablement was being or would have
been earned by a person in the same grade employed at the same work
for each of such 52 weeks for the same number of hours per week by the
same employer.
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Payments to the Rate Adjustment Fund are halted if the Fund is above $5
million. The assessment is cut in half if the Fund balance is greater than $4 mil-
lion. Payments restart when the fund falls below $3,000,000. Any employer, after
reasonable notice and hearing, which willfully and knowingly fails to pay the
proper amounts in the Rate Adjustment Fund is required to pay a penalty of 20
percent of the amount required to be paid or $2,500, whichever is greater, for
each year or partial year of such failure to pay.

Sources for information provided in Chapter 6

1) Illinois Workers” Compensation Act; 820 ILCS 305; version June, 2011.

2) Illinois Workers” Compensation; by James M. O'Brien; Copyright© 2000 the Illinois Chamber,
American Chamber of Commerce Publishers.

3) “Illinois Workers” Compensation Practice,” IICLE, 2004. Supp 2006.

4) TIllinois Workers” Compensation Manual; Copyright 2008, Illinois Chamber, American
Chamber of Commerce Publishers

5) Illinois Workers” Compensation Manual; Copyright 2012, Illinois Chamber, American

Chamber of Commerce Publishers



Chapter 7

Penalties and Civil Liability
for Employers

Employer Penalties

When there exists a delay or outright failure to pay either medical benefits or
temporary compensation benefits to an employee, the Commission may award
additional compensation to the injured employee under certain provisions under
the Act. The arbitrators, commissioners and attorneys practicing with the work-
ers’ compensation bar have called this additional compensation “penalties.” In
addition, under certain circumstances the Commission may require an employer
to pay the injured employee’s attorney’s fees. An employer or claims adjuster
may receive a letter from defense counsel indicating that the employer may be
subject to pay “penalties and attorney’s fees” if the case proceeds to trial. This
section generally explores the various types of penalties to which an employer
may be exposed and the types of defenses employers have against them. It also
briefly discusses other ways an employer can be penalized for failing to comply
with the Act.

Section 19(1) Penalties

When an injured employee makes a written demand for payment of medi-
cal or temporary disability benefits, Section 19(l) provides that the employer or
insurance carrier has 14 days from receipt of the demand to inform the employee,
in writing, of the basis for either refusing to pay or delaying payment of said
benefits. When demand for payment of medical benefits is involved, the em-
ployer’s 14-day duty to respond does not begin until the expiration of the 30-day
pay requirement provided in Section 8.2(d) of the Act. Section 8.2(d) requires
employers to pay medical bills submitted from an injured employee’s treatment
provider within 30 days for treatment rendered on or after September 1, 2011,
provided said bills have substantially all the data elements necessary to process
the bill. (This requirement was previously 60 days for treatment rendered prior
to September 1, 2011). If the bill is not paid within that period, interest accrues at
the rate of 1 percent per month payable to the provider.

When the employee can show that the employer or its insurance carrier
unreasonably delayed or denied payment of medical and temporary disability
compensation, without good and just cause shown by the employer, then the
Commission shall assess the employer an additional $30 for each day of the de-
lay, subject to a maximum of $10,000. Where there is a delay of 14 days or more
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Sources for information provided in Chapter 7

1)
2)

Ilinois Workers” Compensation Act; 820 ILCS 305; version June, 2011.

Illinois Workers” Compensation; by James M. O'Brien; Copyright© 2000 the Illinois Chamber,
American Chamber of Commerce Publishers.

“Illinois Workers” Compensation Practice,” IICLE, 2004. Supp 2006.

Illinois Workers” Compensation Manual; Copyright 2008, Illinois Chamber, American
Chamber of Commerce Publishers

Illinois Workers” Compensation Manual; Copyright 2012, Illinois Chamber, American

Chamber of Commerce Publishers



Chapter 8

Creating an Environment
that Avoids and Minimizes Claims

The best way for an employer to control its workers” compensation costs is to
prevent accidents. That is why many Illinois employers have safety and accident
prevention programs and policies in place. Unfortunately, workplace accidents
inevitably occur. When an accident does occur it does not necessarily mean that
the injured employee needs to or will file a claim with the Workers” Compensa-
tion Commission. Just as an employer strives to prevent accidents, an employer
should equally strive to prevent the need of the employee to file a workers” com-
pensation claim. Creating an environment that does not motivate an employee
to file a claim with the Commission should be an integral part of any employer’s
safety, risk management, and workers’ compensation claim program.

Self-Evaluation by Employers

An employer’s reputation as to how it handles claimed accidents often identi-
fies the symptoms, or lack thereof, with the employer’s workers” compensa-
tion policies and procedures. Employers with a reputation of either not paying
sufficient attention to their workers” compensation program or not having an
effective process in place typically have more systemic issues with claims that
those employers with reputations of being proactive and fair in how they handle
claims.

Systemic identifiers of an ineffective workers” compensation program may
include any of the following:

B Accidents are not investigated properly and promptly.
B Work accident compensability is misunderstood.

B Communication with the injured employee regarding disability and treat-
ment is inaccurate, insufficient, contentious or simply non-existent.

B Injured employees remain off work indefinitely with no effort to return
employees to work.

B The injured employee retains an attorney as automatically as seeking
medical treatment, sometimes even before seeking medical treatment.

B Claims are settled routinely for a significant dollar amount instead of be-
ing settled for a mutually fair figure or being selectively tried based upon
effective available evidence.
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Chapter 9

Employers and Claims Management

Now that the workers” compensation claim has officially been filed, either
simply with the employer’s third-party claims administrator or with the Illinois
Workers” Compensation Commission or both, the employer still plays a role in
the handling of the claim. The employer should still be fully involved in the
handling of the claim, although the extent of the involvement may be limited by
the employer’s agreement with its workers” compensation insurer agreement. In
this chapter, we will discuss some of the tactical items used in the handling of
an active workers” compensation claim and the employer’s involvement in the
claims handling process. We'll conclude the chapter with an overview of how
the Illinois Worker’s Compensation Commission system is designed to handle
claims, highlighting points of which all employers should be aware.

Practical Considerations for Employers

The employer’s role in claims administration continues while the claim is
active, meaning while the injured employee is off work and under medical care.
The employer should take an active role in monitoring the employee’s treat-
ment and progress, and in obtaining and communicating information regarding
the employee’s condition and disability. Much of the claims administration and
management of the claim will be handled by employers’ insurers and/or claims
administrators, but throughout the handling of these claims by those claims pro-
fessionals, employers should still consider themselves having and participate in
an active role in this whole process.

Medical Reports

After receiving the treating physician’s initial medical report, the employer
should continue to pay close attention to and require the continuing submis-
sion of medical treatment reports from the employee’s treating physician(s). The
employee’s responsibility to provide follow-up treatment reports from his or her
chosen treating physician(s) continues as long as his or her disability and medical
treatment continue. Should the employee and chosen physician(s) fail to provide
such reports, the employer or the employer’s representative should submit a
written request to the employee or the employee’s attorney for such reports. An
additional measure that can be pursued is to submit, as previously discussed, a
written request under Section 8(a) of the Workers” Compensation Act to the treat-
ing physician(s) for continuing medical treatment reports.
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Sources for information provided in Chapter 9

1)
2)

3)
)

5)

Illinois Workers” Compensation Act; 820 ILCS 305; version June, 2011.

Illinois Workers” Compensation; by James M. O'Brien; Copyright© 2000 the Illinois Chamber,
American Chamber of Commerce Publishers.

“Illinois Workers” Compensation Practice,” IICLE, 2004. Supp 2006.

Illinois Workers” Compensation Manual; Copyright 2008, Illinois Chamber, American
Chamber of Commerce Publishers

Illinois Workers” Compensation Manual; Copyright 2012, Illinois Chamber, American

Chamber of Commerce Publishers



Chapter 10

Subrogation Rights and Other Topics

Now that the workers” compensation claim has officially been filed, either
simply with the employer’s third-party claims administrator or with the Illinois
Workers” Compensation Commission or both, the employer still plays a role in
the handling of the claim. The employer should still be fully involved in the
handling of the claim, although the extent of the involvement may be limited by
the employer’s agreement with its workers” compensation insurer agreement. In
this chapter, we will discuss some of the tactical items used in the handling of
an active workers” compensation claim and the employer’s involvement in the
claims handling process. We'll conclude the chapter with an overview of how
the Illinois Worker’s Compensation Commission system is designed to handle
claims, highlighting points of which all employers should be aware.

Reimbursement Right Under Third Party
Action - Section 5

When the Workers” Compensation Act was enacted almost 100 years ago, one
of the main employer objections to the Act was that it created new liability upon
employers not known at common law. At common law, employers had no liabil-
ity to the injured employer if the fault of the accident was a result of the actions
of a third party. Examples of those kinds of third party liability actions include
automobile accidents, slip and falls, and product liability actions. The legislative
bargain for payment of workers” compensation benefits, even if the fault is that of
a third person, is that the employer receives a reimbursement right that is unique
and substantial. Illinois courts have consistently sustained the primacy of the
employer’s reimbursement rights over the years.

The reimbursement right is expressed in two alternate ways. If the injured
employee brings the civil suit, then the employer has a lien against any recovery
or judgment that the employer receives from the third party. If the employer
knows the name of the third person and its insurance carrier, the employer or its
workers’ compensation carrier should serve that third person and its carrier with
a lien notice. Any third party with actual or constructive notice of the lien has a
duty to protect the workers” compensation lien.

The employer and its carrier also have the right to file a Petition to Intervene
in the civil action so that all dispositive orders of the court are made for the
employer’s protection. The Petition to Intervene performs a number of functions
including providing notice to all civil parties and their carriers of the employer’s
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Appendix B - Suggested Employer Forms

25.  Before the accident, did the employee ever have any problems with the
injured body part (s)? Yes  No

26.  Are you aware of any outside activities of the employee that might have
contributed to or be affected by this injury? Yes  No

27.  Describe what other information regarding this employee, accident or injury
which might be helpful in this
investigation:

Supervisor: Date:
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A

absences, documentation of, 46
accident

“arising out of” employment, 19-24

“in the course of” employment, 17-19

defined, 13, 17

elements of (See compensable elements of an accident)

incident versus, 34

traveling employees, 24-25
accident investigation, 38-40

See also supervisor’s accident investigation report
accident investigation tools, 46-48
accident reports

dates of importance, 38

details, 37-38

generally, 35-37

promptness, 37-38

supervisor’s report, 40-46
accident site, 40-41
accident/incident report, 152-153
accrual of interest from decision, 125, 128
adjustment of claim, application for, 142
administration of Compensation Act, 12
agreed bill process, 2
alcohol and drug intoxication standards, 4
amendments, 4-5
American Medical Association (AMA) guidelines, 4, 77, 114
Americans with Disabilities Act (ADA), 63, 109
amputation, 79, 99-100
arbitration

case information sheet, 140

expedited hearings, 121-125

hearings, 120-121

voluntary binding arbitration, 120
arbitrators, 4, 12
“arising out of” the employment

assaults, 24

cardiological conditions, 23-24

cumulative trauma, 22, 27

defined, 19-20

fighting at work, 24

idiopathic injuries, 22-23

increased risk, 20

intoxication, 20-21

off premises injuries, 20

parking lot injuries, 20

personal risk, 22
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psychological injuries, 23
pulmonary conditions, 23-24
recreational activities, 21
repetitive trauma, 22, 27
stress related injuries, 23
work rule violation, 21-22
assaults, 24
attorney’s fee, 90-91, 97
authorizations, 50-51
automatic application of Act, 9

B
balanced billing, 55-56
basic benefits, 12-13
benefits, terminating, 107
bill review, 54-55, 66-67

See also balanced billing; electronic billing and payment
binding arbitration, voluntary, 120
body part or member, loss of, 78
bonuses, 73
borrowed employees, 16-17
burden of proof, 4
burial expenses, 87

C

cannabis use, 32

cardiological conditions, 23-24

carpal tunnel injuries, 4

case management, 65-66

casual observations, 46-47

civil actions, against employers, 93

civil liability, 93, 132-133

civil penalties, 136-137

claims, employer involvement in
accident investigation, 38-39
accident investigation tools, 46-48
accident reports, 35-38
communication with employees, 97-98
deny or defend, selecting claims to, 100-101
immediate payment of amputations, 99-100
post-incident or accident reporting, 34-35
preventative measures, 31-34
prompt action and investigation, 96-97
self-evaluation, 95-96
settlement discussions, 98
supervisor’s accident investigation, 40-46
written settlement offers, 98-99
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claims administration
accrual of interest from decision, 125, 128
additional proceedings after final award, Section 8(a), 129
additional proceedings after final award, Section 8(f), 129
additional proceedings after final award, Section 8(h), 128-129
adjustment of claim, application for, 117-118
arbitration, 120-125
arbitration hearings, 120-121
arbitrators, 116-117
binding arbitration, voluntary, 120
Chicago hearings, 118-119
generally, 115
hearing before Commissioner, 127
non-Cook County hearings, 119
oral argument, 127-128
petition for review, 126
principal office location, 115
review board, 117
settlement contracts, 118, 125-129
settlement of exceptions and supporting brief, 127
settlement pending review at Commission, 128
special findings, 127
written decisions, 125, 128
claims management
disability check pick-up policies, 106
exam by employer’s physician, 104-105
final medical examination, 114
injured employee, communications with, 105
light duty, defined, 110
medical reports, 103
non-occupational activities, 114
occupational activities, 111
permanency, facts to refute, 113-114
physician’s role, return to work, 109
post-return to work activities, 110-111
post-return to work activity observations, 111
post-return to work activity observations form, 111-113
return to work disincentives, 108-109
statute of limitations, 7-8
surveillance, 108
terminating benefits, 107
transitional duty, defined, 110
collectively bargaining, construction industry, 4
common law claims, 8, 17
communication with employees, 97-98, 105
compensability, 48
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stress related injuries, 23
subpoena, 51
supervision, 32-33
supervisor’s accident investigation, 40-46
See also accident investigation
supervisor’s accident investigation report
accident site, preservation and documentation, 40-41
alleged conditions, investigation of, 41
employee actions, confirmation of, 41-42
equipment, condition of, 41
generally, 40
initial medical exam, 45-46
Irrevocable Medical Authorization Form, 45
machinery, condition of, 41
medical information ties to investigation, 44-45
miscellaneous issues, 43
proof of negative, 44
witness interview tips, 42-43
witness statements, 42
supervisor’s accident investigational report, 156-158
supervisor’s observation report, 111, 155
surveillance, 108
survivor benefits, 85

T

temporary employment, employees, 16-17

temporary partial disability (TPD) benefits, 5, 12-13, 69, 75
temporary total disability (TTD) benefits, 12-13, 74

third parties, 8-9, 131-132

transitional duty, 110

trauma, 22, 27

traveling employees, 24-25

U

utilization review, 4, 57-58, 67

A"

vacation pay, 73
vocational rehabilitation, 69-70
volunteer firefighters, 15

W

wage calculation, average weekly, 71-74
wage differential benefits (wage diff), 13, 81-82
wage loss benefits, 4, 62
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wellness programs, 64

witness interview tips, 42-43

witness statements, 42

work rules, 21-22, 33

work week, 72-73

Workers” Compensation Medical Fee Advisory Board, 56-57

Workers Compensation Medicare Set-aside Arrangements (WCMSAs), 54
written decisions, 125, 128

written requests, 51

written settlement offers, 98-99
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QUICK ORDER FORM
COMPLIANCE PUBLICATIONS

Mandatory Federal & State Employment Law Posters (New 1-18) 2-poster set — $49 per set
English

Mandatory Federal & State Employment Law Posters (New 1-18) 2-poster set — $49 per set
Spanish

lllinois Employer’s Guide to Wage and Hour Issues (6-15) — $125

Employment Law Handbook, 4th Edition (1- 16) — $189 hard copy or $169 pdf online
Model Employee Policies, 2nd Edition (12-14) Electronic Online Annual Subscription @ $89
The Supervisor’s Handbook (1-13) @ $95.00

FMLA, ADA & Other Leave Issues (2015) — $125

lllinois Employer Forms from A-Z (4-14) @ $125.00 hard copy or $89 annual online
Techniques for Safe Lifting Sign — 11x17 — $15.95 (Free Shipping)

Drug-Free Workplace Sign — 11x17 — $15.95 (Free Shipping)

First Aid Quick Guide Sign — 11x17 — $15.95 (Free Shipping)

Number of Days Worked Without Accident (Dry-Erase) — $15.95 (Free Shipping)
Employee Handwash Signs — 7x6 — $7.95 (Free Shipping)

No Smoking Signs — Peel and Stick outside use — $7.95 (Free Shipping)

No Concealed Carry — 6x4 (peel and stick for outside use) — $7.95 (Free Shipping)

Subtotal
Tax 8.5%
(if ordering only signs, delete shipping cost) Shipping/Handling $11.00
Total
Name: Date:
Title: Company:
Address:
City: State: Zip:
Telephone: E-mail address:

Shipping: Ground, UPS — Please, do not use a P.O. Box address.

Payment: Mail checks to the lllinois Chamber of Commerce, P.O. Box 19258, Springfield, lllinois 62794-9258.
Please send information for lllinois Chamber: Events_ Webinars____ Seminars____

To place orders or for more information, please contact: Rachael Krekel, at (217) 522-5512 ext 227

or rkrekel@ilchamber.org or www.ilchamber.org






THE ILLINOIS CHAMBER

The Chamber’s mission is to help employers succeed
by improving the business climate and thus promote
prosperity and opportunity for lllinois’ citizens.

We are the state’s largest pro-business advocacy group,
leading the charge at the State Capitol and with the

Illinois Congressional Delegation to combat expensive
government mandates, job-killing legislation, new taxes
and burdensome regulations. Member companies help our
legal and policy teams evaluate legislative and regulatory
proposals to make sure the business perspective is heard.

The lllinois Chamber helps companies protect themselves
from costly penalties and litigation through a full spectrum

of employment law products and services. Chamber
members have the opportunity to stay informed, engaged
and actively involved with elected officials and policy
makers by attending conferences, seminars, webinars, issue
council meetings and special events held throughout the
calendar year and the state. The Chamber offers members
opportunities to promote their business and services.

For more information on Illinois Chamber membership

or any of the business resources that are available contact
membership at 312-983-7102, customer service at
217-522-5512, ext. 227 or visit the Illinois Chamber website
at www.ilchamber.org.
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